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The attorney-client privilege is 
typically reserved for parties who 
communicate with their attorneys 

in confidence for the purposes of obtain-
ing legal advice. However, there are 
instances where different clients who 
are represented by one or more attor-
neys share confidential information to 
achieve a common goal. This type of 
protection is referred to as the common-
interest, or community-of-interest, privi-
lege. Common-interest privilege is where 
multiple clients hire the same counsel to 
represent them on a matter of common 
interest, while community-of-interest 
privilege is where clients with separate 
attorneys share otherwise privileged 
information in order to coordinate their 
legal activities.2 The attorney/client, 
common-interest and community-of-
interest privileges are all applicable in 
bankruptcy cases.

In In re Tribune, the 
U .S .  Bankrup tcy 
Court for the District 
of Delaware recently 
extended the com-
munity-of-interest 
privilege3 to protect 
information shared 
a m o n g  d e b t o r s , 
creditors and lenders 
who sought to reach 

a settlement arising from a leveraged 
buyout (LBO) and to subsequently pro-
pose a confirmation plan.4 Significantly, 
the decision expands the scope of the 
attorney-client privilege and the work-

product doctrine. The attorney-client 
privilege typically protects communi-
cations between attorneys and clients 
from compelled disclosure, so long as 
there is a communication made between 
privileged persons in confidence, and 
for the purposes of obtaining legal 
advice.5 The work-product doctrine, on 
the other hand, protects documents that 
were prepared for litigation purposes, 
where litigation could reasonably have 
been anticipated.6

	 Unlike the attorney-client privi-
lege and the work-product doctrine, the 
invocation of the community-of-interest 
privilege does not necessarily require 
a communication between clients and 
attorneys,7 nor does it require that the 
parties anticipate litigation. This article 
examines the circumstances in which 
the community-of-interest privilege 
was recently upheld in Tribune, as well 
as the court’s analysis. The article also 
addresses the requirements for commu-
nity-of-interest privilege and the lessons 
of Tribune for future parties in interest in 
the context of a bankruptcy case.

Factual Background
	 Tribune Co., and certain subsid-
iaries, filed a voluntary chapter 11 
petition on Dec. 8, 2008, in the U.S. 
Bankruptcy Court for the District of 
Delaware.8 Based on a number of settle-
ment agreements stemming from LBO 
litigation, the debtors filed a proposed 
plan on April 12, 2010.9 A few weeks 
later, Hon. Kevin J. Carey directed 
the appointment of an examiner and 
approved the U.S. Trustee’s selection 
of Kenneth N. Klee. The examiner 
conducted interviews with various par-
ties, developed a financial analysis with 
the assistance of a financial adviser and 
examined issues relating to solvency, 
unreasonably small capital, the flow of 
funds and intercompany claims.10

	 After the examiner submitted his 
report, the April 2010 plan was aban-
doned in attempts to continue negotia-
tions with all relevant parties for the 
plan confirmation.11 When negotiations 
failed, the judge appointed Hon. Kevin 
Gross as mediator to conduct nonbind-
ing mediation relating to the terms of 
a reorganization plan and the resolu-
tion of the LBO litigation.12 After a 
few months of mediation, the debtors 
reached settlement agreements with a 
number of parties. As a result, three 
competing plans were distributed for 
solicitation and voting: the debtor/
committee/lender (DCL) plan, note-
holder plan and bridge lender plan.13
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	 After a discovery and scheduling 
order for confirmation was entered by 
the bankruptcy court, the parties began 
discovery, which was followed by a 
number of disputes.14 Although many of 
the disputes were resolved through meet-
and-confers, seven discovery motions 
were ultimately filed.15 Most notably, the 
noteholders sought production from the 
DCLs about the proposed settlement of 
the LBO litigation embodied in the DCL 
plan.16 The purpose of seeking discovery 
was to test the arm’s-length nature and 
good faith of the settlement negotiations 
pertaining to the LBO litigation.17 The 
DCLs’ main argument was that the docu-
ments were protected by the community-
of-interest privilege.

Community-of-Interest Privilege
	 Judge Carey analyzed the extent to 
which the community-of-interest privi-
lege applied among debtors, creditors 
and lenders in proposing a reorganization 
plan. The noteholders argued that the 
community-of-interest privilege did not 
apply because the parties did not have 
common legal interests.18 Specifically, 
the noteholders argued that the debtors’ 
and committee’s interests were in maxi-
mizing the estate, and the lenders’ inter-
ests were in paying as little as possible to 
resolve the LBO litigation.19 The DCLs 
countered by arguing that the common 
legal interest was to attain court approval 
of the plan and settlement.20 The bank-
ruptcy court ultimately sided with the 
debtors, creditors and lenders and upheld 
the community of interest privilege.
	 To successfully invoke the protec-
tion of the common-interest privilege 
(or a community-of-interest privilege), 
the court explained that three require-
ments must be met. First, the commu-
nication must have been made by sepa-
rate parties in the course of a matter of 
common interest.21 Second, the com-
munication must have been designed 
to further that effort.22 Finally, the 
privilege cannot otherwise have been 
waived.23 The interests of the parties 
need not be in complete accord,24 but 
they must be substantially similar.25 In 
this case, although the DCLs’ interests 

were not in complete accord, they did 
share a common legal interest of obtain-
ing approval of the LBO settlement and 
confirmation of the DCL plan.26

	 The purpose of the community-of-
interest privilege is to allow attorneys 
who represent different clients with 
similar interests to share information 
without having to disclose it to others.27 
The privilege effectively expands the 
reach of the attorney/client privilege and 
work-product doctrine by providing that 
the sharing of privileged communica-
tions with third parties does not consti-
tute a waiver of the privilege.28 However, 
the community-of-interest privilege is 
applicable only if the underlying privi-
lege has been established.29 There is no 
need to have pending litigation to invoke 
the community-of-interest privilege. The 
privilege applies where the communica-
tion was made to facilitate the rendition 
of legal services to each of the clients 
involved.30 In fact, the community-of-
interest privilege would even apply in the 
transactional context.31 Courts have also 
extended the privilege to parties who 
“shared information regarding ‘preserv-
ing and maximizing insurance available 
to pay asbestos claims’ during the plan 
negotiation process.”32

	 The bankruptcy court later analyzed 
the question of when the privilege arose. 
The DCLs argued that the privilege arose 
when Judge Gross filed his term sheet, 
while the noteholders argued that it arose 
when the plan was actually filed with the 
court.33 The court agreed with the DCLs 
because it was reasonable to conclude 
that the parties would share privileged 
information in furtherance of their com-
mon interest of obtaining approval of 
the settlement through confirmation of a 
plan.34 However, the court made it clear 
that the communications are all subject to 
the underlying attorney-client privilege 
or work-product doctrine, and therefore, 
the parties must show that the three-part 
common-interest test must be satisfied to 
invoke the community of privilege.35

	 The bankruptcy court, at the end of 
its opinion, emphasized the biggest dif-
ference between community-of-interest 
privilege and work-product and attorney/

client privilege. Sharing information 
with nonattorneys does not necessarily 
destroy the privilege.36 Although sharing 
privileged information with nonattorneys 
may destroy the attorney/client privilege 
or work-product doctrine, the appropri-
ate inquiry for community-of-interest 
privilege “is whether the subject matter 
of the communication at issue would be 
protected by the attorney/client or work-
product privilege but for its disclosure to 
a party with the common interest.”37

Lessons of Tribune
	 Judge Carey warned that the deci-
sion should not be read too broadly. The 
court indicated that “[a] determination 
involving whether a community-of-
interest privilege applies is an intensely 
fact-and-circumstance-driven exer-
cise.”38 In the bankruptcy process, judg-
es usually balance a number of tensions 
among various parties to achieve an 
equitable result. Although the facts and 
circumstances in the Tribune case war-
ranted the invocation of the community-
of-interest privilege by co-proponents 
of a plan, the court qualified its conclu-
sion by explaining that not all instances 
warrant the upholding of the privilege,39 
nor can the privilege ever be automati-
cally invoked unless the circumstances 
involve the proposal of a joint plan or 
a settlement resulting from mediation.40 
The decision paves the way for parties 
in interest to join forces in reaching a 
mutually beneficial resolution in the 
bankruptcy process without the fear of 
waiving privilege. It is also thought-
ful support for any argument that the 
community of legal interest can likely 
be found where parties collectively are 
seeking approval of a settlement and 
subsequent confirmation of a plan.  n
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